TWO REPORTS 


ON THE 


MATTER OF COMPLAINT 


oF 


ks. I. 1 . 


AGAINST 


GovzRnoR W E N T WORT E: 


THE FORMER 
A Report of the Board of Trade recommending the Rem oval of 


the ſaid Governor; 


THE LATTER, 


5 


A Report of a Committee of the Privy Council on an Appeal, 
wherein the Governor ſtands fully acquitted of the Charges 
againſt him, 
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FROM THE 
LORDS COMMISSIONERS ro TRADE 
any PLANTATIONS, 
On a Complaint made by PETER LIVIUS Eſquire = I 
againſt JOHN WENT WORTH Eſquire Go- | 3 


vernor of the Province of NR] HAMPSHIRE. 


To the King's moſt Excellent Majeſty. 


May it pleaſe Your Majeſty, 


ETER LIVIUS, Eſquire, One of Your Majeſty's Council 
for the Province of New Hampſhire, in North America, 
having, on the Ninth of 7h, preſented a Memorial unto _ 
us, complaining of the Conduct of John Wentworth Eſquire, Your 
Majeſty's Governor of that Province, and charging him with 
Oppreſſion and Mal-adminiſtration in the Government thereof: 
And it appearing, upon Reference to the Papers and Records in 
our Office, that the Journals of the Council of the ſaid Province, 
as a Council of State, and to which the Complainant referred for 
Proof of moſt of the Facts ſtated in his Memorial, had not been 
tranſmitted ſince the Commencement of Mr. Wentworth's Admi- 
niſtration: We thought it our Du'y immediately to ſend to the ſaid 
Governor, a Copy of the Memorial of Complaint ; and to require 
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him, to loſe no Time in tranſmitting to us a full and explicit 
Anſwer to the ſeveral Charges alledged againſt him, accompanied 
with ſuch Depofitions and Proofs in his own Behalf as he ſhould 
rhink proper; giving, at the ſame Time, full Liberty to Mr. 
Livius, or any other Perſon concerned, to make Affidayit, before 
any Judge or other Magiſtrate, of what they knew concerning the 
Subject- matter of the faid Complaint; and that ſuch Judge or 
other Magiſtrate ſhould be likewiſe enjoined, to ſummon ſuch 
Perfons as the Complainant, or any other in his Behalf, ſhould 
name. 

That the Secretary ſhould be likewiſe enjoined to give atteſted 
Copies (from the Records) of the Minutes of the Council, and of 
any other concerned. And if it ſhould appear, as alledged by Mr. 
Livius, that the ſaid Minutes or other Records were defectiye, in 
any Matter required by him or them; or that thoſe Tranſactions 
which were alledged to have paſſed at any Meetings of the 
Council, had beey omitted to be entered on the Journal; then 
that the Secretary ſhould, in ſuch Cafes, be further enjoined to 
give Evidence, upon Oath, touching ſuch Defe& or Omiſſion. 

That the ſaid Governor and the Complainant, or other Perſon 


or Perſons, ſhould interchange the ſaid Proofs and Depoſitions as 


ſoon as the ſame ſhould have been made; and that Twenty Days 
ſhould be allowed, as well for himſelf, as the Complainant, or 
other Perſon concerned, to make his or their Reply by Affidavit 
or otherwiſe, to be in like Manner interchanged, and afterwards 
certified and tranſmitted to us, under the Seal of the Province; 
that we might be enabled to repreſent to Your Majeſty, on the 


true State of this Affair, purſuant to the Powers and Directions 


contained in our Commiſſion under the Great Seal. 

In Conſequence of the foregoing Directions, Your Majeſty's 
Governor has tranſmitted to us his Anſwer to each Article of 
Complaint contained in Mr. Livius's Memorial, accompanied with 
atteſted Copies of the Journals of the Council, as a Council of 
State, from the Commencement of his Adminiſtration, and of 
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fuch Depoſitions as have been taken to ſupport the Facts alledged 


by the Governor in Defence of his Conduct. And we having 
taken the ſaid Complaint and Anſwer into our Conſideration, 
together with Mr. Livius's Reply to the ſaid Anſwer, Copies of 
all which are hereunto annexed ; and having heard Counſel learned 
in the Law, as well in Support of the Complaint, as of the 
Governor's Defence; we humbly beg Leave to . to Vour 
Majeſty thereupon : 


That it does appear, upon full Examination and clear Evi- 


dence; 

Firſt, That Your Majeſty's Governor of New Hampſhire has, 
in Concurrence with the Council for the ſaid Province, compoſed 
almoſt altogether of his own Kindred or Relations by Blood or 
Marriage, taken upon him to reſume and re-grant many large 
Tracts within the faid Province, the Property of Your Majeſty's 
Subjects by virtue of ſeveral former Grants; upon bare Suggeſtion 
only, that the Conditions of ſuch former Grants had not been 
complied with, and without the Intervention of a Jury, or any 
Proof or Evidence whatever, to eſtabliſh the Fact of ſuch 
Default. 

Secondly, That theſe Reſumptions have been made without any 
Notice (except in One or Two Caſes) to the Proprietors of ſuch 
Tracts fo reſumed ; and that, in ſome Inſtances, in which the 
Governor and Council did think fit to allow Time to the Pro- 
prietors of certain Tracts to make good the Conditions of their 
Grants, ſuch Grants were nevertheleſs reſumed, and the Lands 


re-granted, long before the Expiration of the Time allowed, and 
without any Notice given to the Parties. 


Thirdly, That the ſaid Governor did, without any legal Proceſs 
whatever, reſume and re-grant ſeveral Tracts of Lands reſerved to 
the late Governor within each of the Townſhips, granted by him, 
and which Reſervations he had, by his Will, deviſed to his 


Widow; and that ſuch Reſumption was made in Conſequence of 
a Reſolution of the Council, That the ſaid Reſcryations did not 
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convey the Premiſes, they being granted by the Goyernor to 


himſelf.” 
Fourthly, That, pending an Action brought in the inferior 


Court of Common Pleas, in which Your Majeſty's Governor was 
intereſted, and which he admits was brought for his Benefit, the 
Judges were, in Three ſucceſſive Terms, changed, and eſpecial 
Judges appointed : That, in the ſtanding Court of Common Pleas 
which firſt ſat in Judgement upon the Action brought by the 
Governor, a Queſtion ariſing out of the Action was decided 
againſt the Governor's Intereſt : That in the Second Term, Two 
Judges were appointed, which, together with One of the Judges 
of the ſtanding Court above mentioned, adopted the Decifion of 
the former Court: That, in the Third Term, Two of the Judges 


were again changed, when the ſame Queſtion was again broughr 


forward, and decided in the ſame Manner as above: That, in the 
Fourth Term, Two of the Judges who ſat in the former Court 
were removed, and a new Bench appointed, conſiſting of Jacob 
Sheaffe and John Philips, Eſquires, who had not acted in that 
Capacity in any of the preceding Terms, and of Nathanael Folſom, 
who had ſerved in the Terms, and who is ſtated to have been 


_ uniformly of Opinion for the Governor in the Queſtion that had 


been agitated upon the Action in which the ſaid Governor was 
intereſted ; and that, in the laſt mentioned Court, the ſaid Queſtion 
was a Fourth Time brought on to Trial, and a Judgement obtained 
in Favour of the Governor, though afterwards reverſed in the 
ſuperior Court in Conſequence of a Writ of Error, 

Theſe, may it pleaſe Your Majeſty, are the material Parts of 
the Charge exhibited againſt Mr. Wentworth; nor is there any 
other Part of the Complaint exhibited by Mr. Livius, upon which 
any Evidence has been produced to us, that does, in our humble 
Opinion, lay the Foundation for Cenſure upon the Governor's 
Conduct. What we have ſtared, with reſpect to the Reſumption 
and Re-granting of Lands, is not, we think, to be juſtified, either 


by the Plea of Uſage or Expediency, or by the Opirion of the 


Attorney 
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Attorney and Solicitor General in One Thouſand Seven Hundred 
and Fifty-two, upon which the Governor lays ſo great Streſs; 
which Opinion appears to us, upon full Examination of it, to be 
confined to a particular Caſe ſtated to them, not correſponding 
with the Caſes in which the Conduct of Mr. Wentworth is com- 
Plained of; and that, if it was applicable to ſuch Caſes, yet it does 
not, in our humble Opinion, warrant any Reſumption of Lands, 
claimed as private Property under Grants from the Crown, upon 
bare Suggeſtion only, that the Conditions have not been complied 
with ; but on the contrary does, we humbly conceive, imply, 
that the Fact of the Default ſhould be firſt found in a regular 
Courſe of Law. We further crave Leave humbly to repreſent, 
that, admitting the ſaid Opinion did warrant ſuch a Proceeding, in 
reſpect to Grants, the Conditions of which had not been complied 
with, which we conceive it does not; yet it is certainly not appli- 
cable either to the Caſe of Lands reſumed and re-granted before 
the Term allowed for fulfilling the Conditions of Settlement were 
expired; or to the Caſe of the Reſervations to the late Governor, 
deviſed by him to his Widow, the Reſumption and Re- granting of 
which, in Manner above ſtated, upon an extra- judicial Opinion of 
the Council, was, in our Judgement, unwarrantable and unjuſt. 
And we ſubmit, whether the Miſconduct of Your Majeſty's Go- 
vernor, under theſe Heads of Complaint, is not greatly aggravated 
by his having omitted, from the Commencement of his Adminiſ- 
tration, to tranſmit the Journals of the Council, as a Council of 
State; a Neglect for which he is certainly reſponſible, and by 
which, Tranſactions of the greateſt Importance to Your Majeſty's 
Intereſt and the Right of Your Majeſty's Subjects have been 
concealed from Your Majeſty's Knowledge ; and the Governor. 
and his Council have gone on, for a Series of Years, in a Courſe 
of very irregular Proceedings, without Controul. 

With Regard to what has been proved reſpecting the Charge 
of the Judges, though aſſerted, in a great Number of Depoſitions 
tranſmitted by the Governor, to have been conſonant to the Uſage 
and 
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[8] 
and Practice in the Colony; it is yet, in our humble Opinion, a 
Proceeding that, under all the Circumſtances attending ir, is of a 
very extraordinary Nature, and does lead to the Suſpicion and 
Preſumption of very unworthy Conduct on the Part of Your 
Majeſty's Governor. And, upon the Whole, we humbly ſubmit, 
that the Complaint againſt Mr. Wentzvorth, fo far as it regards 
the Facts above ſtated, has been fully verified: At the ſame Time 
it is our Duty to repreſent, that the Reports which we have received, 
through different Channels, of the Situation of Affairs within 
Your Majeſty's Government of New Hampſhire, do all concur 


f in repreſenting «© the Colony to have been, ever ſinee Mr. Went- 3 
ik * zworth's Appointment, in a State of Peace and Proſperity ; that 4 
[i its Commerce has been enlarged and extended, the Number 4 
4 « of its Inhabitants inereaſed; and every Attempt made to excite 3 
« the People to Diſorder and Diſobedience has been, by the 9 
e firm and temperate Conduct of Mr. Wentworth, ſuppreſſed and 7 
<< reſtrained.” But, upon the Whole, © we humbly ſubmit, 3 
„ whether Mr. Wentworth's Conduct, in the Inſtances of the Mal- F 
„ adminiſtration with which he has been charged, has been ſuch 1 


« as renders him a fit Perſon to be intruſted with Your Majeſty's I 
« Intereſts in the important Station he now holds.” 
All which is molt humbly ſubmitted. 
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At the Court at . Fames's, the 8th Day of Of-ber, 
1773. 


0 


(L. 8.) Preſent 
The King's moſt Excellent Majeſty. 


Earl of Surrolk. Lord Noz ru. 
Earl of Sa N Dwich. Ricuard RIO Eſquire. 
Viſcount BARRINGTON. GEORGE OnsLow Eſquire, 


HEREAS there was this Day read at the Board, a Re- 

port from the Right Honourable the Lords of the Commit- 
tee of Council for Plantation Affairs, dated the 26th of Auguſt laſt, 
in the Words following ; viz. 

« Your Majeſty having been pleaſed, in Conſequence of a 
Memorial preſented to Your Majeſty from Sir Thomas Went- 
« zworth Baronet, Paul Wentworth Eſquire, and Thomas Mac- 
„ donagh, Secretary to John Wentworth Eſquire, Governor of the 
« Province of New Hamp/hire, to refer unto this Committee a 
« Repreſentation: from the Lords Commiſſioners for Trade and 
« Plantations, dated the roth of May laſt, upon a Complaint ex- 
* hibited to the ſaid Lords Commiſſioners againſt the ſaid Go- 
*.zxernor Wentworth, by Peter Livius Eſquire, One of Your 

« Majeſty's 


r 
N 22 = 1 9 þ * = = 


TP _ - 8 
on —_—_OC—_ wy UI I>7 g "_ RT = 8 
3 pron n 1 Of Eg. b , . n 


IF 


ABA by = £ Ih * 
= th \ 
2 > * 0 


n TY Y 
Fed 
8 . 
1 


Ra 
» Ly, 


_ " 
Pa 
—ſſ £1 


RE TS 
VERSES EC 


4 — N 8 = . 
n 


* 4 
PEP. i 
YI = _ 


af \ « 
Ez 1. 


— 


he _ 7 of N A, mY a 


A 
SMSO any oy 4 


- 
bf = " i 


— 
* 3 N 


2 * ——— — 
<= 


[204] 


_« Majeſty's Council for the ſaid Province, together with ſeveral 


« other Papers tranſmitted by the Earl of Dartmouth, One of 
« Your Majeſty's Principal Secretaries of State, to the Lord 
c Preſident of the Council, relative to the faid Complaint: 
„The Lords of the Committee, in Obedience to Your Majeſty's 
« ſaid Order of Reference, have met ſeyeral Times, and taken 
e the ſaid Matters into Conſideration, and have heard Counſel 
*« on both Sides. And, having maturely weighed and conſidered 
« the Complaint againſt the ſaid Governor, the Anſwer of the 
« ſaid Governor, and the Reply of the ſaid Peter Livius Eſquire, 
« together with the Proofs on all Sides, and the ſaid Repreſen- 
« tation of the Lords Commiſſioners for Trade and Plantations; 
„ the Lords of the Committee do humbly repreſent to Your 
« Majeſty, 

„That the Firſt Article of Charge, contained in the above- 
mentioned Repreſentation of the Lords Commiſſioners for 
Trade and Plantations, ſets forth, That Your Majeſty's Go- 


e yernor of New Hampſhire has, in Concurrence with the Coun- 


« cil for the ſaid Province, compoſed almoſt altogether of his 
« own Kindred, or Relations by Blood or Marriage, taken upon 
« him to reſume and to re-grant many large Tracts of Lands 


within the ſaid Province, the Property of Your Majeſty's Sub- 


« jeQs, in virtue of former Grants, upon bare Suggeſtion only, 
« that the Conditions of ſuch former Grants had not been com- 
« plicd with, and without the Intervention of a Jury, or any 
„% Proof or Evidence W to eſtabliſh the Fact of ſuch 
% Default. | 

« With reſpe& to which Article, the Lords of the Committee 
* do humbly report to Your Majeſty, That, by the Law of 
*« England, when Lands are granted to a Man and his Heirs 
upon Condition, the Breach of the Condition muſt be found 
*« by a Jury, under a Commiſſion iſſuing out of the Court of 
« Chancery, before Your Majeſty can ſeize and re-grant the 
« ſame: But, in the Province of New Hampſeire, there is no 


“ Court 
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* Court of Chancery, or other Court, empowered to iſſue ſuch 


« Commiſſion; and though the general Rule is, that the 
Law of England takes Place in Your Majeſty's Colonies, yet 


it muſt be always underſtood to mean ſuch Part of the Law 


« as is ſuited and adapted to the State of the Colony, and to 
„the Frame and Nature of the Conſtitution eſtabliſhed there; 
and though the Governor, in Concurrence with the Council for 
«the ſaid Province, hath reſumed and re-granted many Tracts 
„of Lands within the ſaid Province, which had been formerly 


granted to other Perſons, yet no Evidence hath been laid be- 


* fore the Committee of any ſuch Reſumptions and Re-grants 
* having been made, without Proof or public Notoriety that 
« the Conditions of ſuch former Grants had not been complied 
« with; and no Complaint hath been, or is now made by any 
4 Perſon ſuppoſed to be injured by ſuch Refumptions and Re- 
grants. 

The Second Article ſtates, © That theſe Reſumptions have 
* been made without any Notice (except in one or Two Caſes) 
* to rhe Proprietors of fuch Tracts ſo reſumed; and that in 
„ ſome Inſtances, in which the Governor and Council did think 
„fit to allow Time to the Proprietors of certain Tracts to make 
good the Conditions of their Grants, ſuch Grants were ne- 
« yertheleſs reſumed, and the Lands re-granted, long before the 
« Expiration of the Time allowed, and without any Notice given 
* to the Parties,” 

As to which Article, the Lords of the Committee do hum- 
« bly report to Your Majeſty, That it hath not been proved that 
* any Reſumptions have been made, without Notice to the Pro- 
« prietors of ſach Tracts fo reſumed; and it is no Part of the ori 
« ginal Complaint made by Mr. Livius, that in any Inſtance, in 
„ which the Governor and Council thought fit to allow Time 
« to the Proprietors of Lands to make good the Conditions of 
* their Grants, ſuch Grants were reſumed, and the Lands re- 
* granted, before the Expiration of the Time allowed; and the 
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Governor not having had an Opportunity of anſwering that: 
« Complaint, the Lords of the Committee are humbly of Opi-- 
4 nion, no Notice can be taken of it. 

« The Third Article repreſents, That the ſaid Governor 
«did, without: any legal Proceſs whatſoever, reſume and re- 
« grant ſeveral Tracts of Land, reſerved to the late Governor. 
« within each of the Townſhips granted by him, and which Re- 
« ſervations he had by his Will deviſed to his Widow ; and that 
c ſuch Reſumption was made in Conſequenee of a: Reſolution of 
© the Council, that the ſaid Reſervations did not convey the 
c Premiſes, they being granted by the Governor to himſelf.” 

« With reſpect to this Article, the Lords of the Committee 
« do humbly report, That the Lands were granted, but not re- 
« ſerved to the late Governor and his Heirs in each of the 
« Townſhips granted by him; but being granted by Your Ma- 
« jeſty, in Your Majeſty's Name, and not in the Governor's . 
% Name, the Grants were ſufficient: to convey the Lands ſo 
granted to him, and the Council was miſtaken in thinking 
« them inſufficient; and the Lords of the Committee find; that, 
« after ſuch an Opinion given by the Council, the Governor 
*« did, with their Advice, reſume and re- grant ſeveral Tracts of 
Lands, which had been granted by the late Governor within 
« each of the Townſhips, as aforeſaid: But it hath not been 
« proved that the ſaid Lands were re- granted in Truſt for him- 
« ſelf; and in many Inſtances it hath been proved, that ſuch 
Lands were re- granted to different Inhabitams in the ſaid Pro- 
« yince, for their own Uſe and Benefit; and the Repreſentatives - 
« of the late Governor's Widow, to whom he-had deviſed the - 
« ſame, have not complained of any Injury or Oppreſſion by 
« ſuch Reſumption and Re-grants. 

And the Fourth Article alledges, That, pending an Ac- 
tion brought in the inferior Court of Common Pleas, in which 
« Your Majeſty's Governor was intereſted, and which he ad- 
„ mits was brought for his Benefit, the Judges were in three 
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« ſucceſlive Terms changed, and ſpecial Judges appointed: That, 


„in the ſtanding Court of Common Pleas, which firſt fat in 
« Judgement. upon. the Action brought by the Governor, a 
« Queſtion ariſing out of the Action, was decided againſt the 
« Governor's Intereſt: That, in the Second Term, Two new 
„Judges were appointed, which, together with One of the 
„ Judges of the Standing Court abovementioned, adopted the 
« Deciſion of the former Court: That, in the Third Term, Two 
& of the. Judges were again changed, when the ſame Queſtion 
« was again brought forwards, and decided in the ſame Manner 
6 as above; that, in the Fourth Term, Two of the Judges, who 
e fat in the former Court, were removed, and a new Bench ap- 
&. pointed, conſiſting of Jacob Sheaffe and Fohn Phillips Eſquires, 
« who had not acted in that Capacity in any of the preceding 
« Terms, and of Nathanael Folſom, who had ſerved in the Two 
« preceding Terms, and who is ſtated to have been uniformly 
« of Opinion far the Governor, in the Queſtion that had been 
e agitated upon the Action in which the faid Governor was in- 
ic tereſted; and that, in the laſt mentioned Court, the ſaid Queſ- 
ce tion was a Fourth Time brought on to Trial, and a Judgement 
© obtained in Favour of the Governor, though afterwards re- 


« yerſed in the ſuperior Court in Conſequence of a-Writ-of | 


« Error.” 
c With reſpe&. to this Fourth Article; the Lords of the 


C Committee do humbly report to Your Majeſty, That it ap- 
* pears in Evidence to have been the conſtant Practice, when 


c any of the ſtanding Juſtices of the Court were intereſted in 


«any Suit there depending, either by being related to any of 
«the Parties, or otherwiſe, for ſpecial Judges to be appointed; 


cc. that there were other Cauſes depending at the ſame Time in 


« the inferior Court of Common Pleas, wherein the ſtanding 


«Juſtices were either intereſted or akin to the Parties; and 


«there is no Proof that the ſpecial Judges were appointed on 


« Account of the particular Cauſe wherein the Governor was 
© concerned: 


18 


& concerned; but by many Depoſitions, and particularly by the 
« Depoſition of the Defendant in the ſaid Cauſe, it appears that 
b the {pecial Commiſſions were ſolicited in the common Form 
% and Manner as is uſual in the Province of New Hampyhire; 
and the Queſtion debated in the ſaid Cauſe, being a mere 
« collateral Queſtion, not reſpecting the Merits of it, was de- 
< termined Three Times for the DefenJant in the inferior Court; 
& but being determined a Fourth Time for the Plaintiff, a Writ 


of Error was brought in the ſuperior Court, and was finally 


« determined there for the Defendant: And the Defendant in 
< the ſaid Cauſe ſwears, that he neither at that Time, nor ſince, 
© had any Objection either to the ſaid Commiſſions, or to the 
&« Tuſtices therein named and appointed, or to either of them. 

« And as to what is ſubmitted in the ſaid Repreſentation of 
the Lords Commiſſioners for Trade and Plantations, © That 
« the Governor omitted, from the Commencement of his Ad- 
« niſtration, to tranſmit the Journals of the Council as a Coun- 
« cit of State ;” 

© The Lords of the Committee do humbly report to Your 
4% Majeſty, That this Practice was begun in the late Governor's 
« Time; who acquainted the proper Officer, on his delivering a 
Copy of the ſaid Journals in the Month of June 1760, that he 
% need not give himſelf the Trouble to make out ſuch Copies 
« for the future, without his ſpecial Directions; and from that 
« Time the Practice has been diſcontinued both by the late and 
< preſent Governor. But the Lords of the Committee are of 
Opinion, that it may be proper to revive that Practice, and to 
t have a regular Tranſmiſhon of ſuch Copies to the Lords Com- 
« miſſioners for Trade and Plantations. 

« Upon. the whole, therefore, the Lords of the Committee 
<« ſubmit. it to Your Majeſty, THAT THERE IS NO FOUN- 
« DATION FOR ANY CENSURE UPON THE SAID 
40 JOHN WENTWORTH ESQUIRE, YOUR MAJESTY'S 
« GOVERNOR OF NEW HAMPSHIRE, FOR ANY OF 

« THE 


„ 
« THE CHARGES CONTAINED IN MR. LIVIUS'S COM- 
* PLAINT AGAINST HIM; whoſe general Conduct, in the 
* Adminiſtration of Affairs within Your Majeſty's Government 
of New Hampſhire, is repreſented to have tended greatly to 
* the Peace and Proſperity of the ſaid Province.” 


His Majeſty, taking the ſaid Report into Conſideration, is pleaſed, 
with the Advice of His Privy Council, to approve thereof, and to 
order, as is hereby ordered, That the ſaid Complaint of the ſaid 
Peter Livius be diſmiſſed this Board. And His Majeſty doth hereby 
further order, That the Governor, or Commander in Chief of the 
Province of New Hampſhire, for the Time being, do not fail, on 
any Pretence whatever, punctually and regularly, to tranſmit to the 
Lords Commiſſioners for Trade and Plantations, authentic Copies 
of the Journals of the Council, as a Council of State. 


Signed, 


G. CHET WIND. 
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